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Saltmarsh is one of the largest locally-owned CPA and business advisory firms in 
the Southeast, serving clients throughout the U.S. and worldwide from offices 
across Florida and in Nashville, Tennessee.

saltmarshcpa.com | (800) 477-7458



Section 1071/Background and Purpose

In 2010, Congress passed the Dodd-Frank 
Act. Section 1071 of the DFA amended ECOA to 
require FIs to collect and report to the Bureau certain 
data on applications for credit for women-owned, 
minority-owned and small businesses.
 Purpose has been and always will be to facilitate 

the enforcement of fair lending laws and to enable 
identification of business and community 
development of needs and opportunities for 
women-owned, minority-owned and small 
businesses.

 CFPB wants to increase access to credit for small 
businesses and provide increased transparency in 
the lending marketplace.

 CFPB launched a web portal for small business 
entrepreneurs to share their stories, including their 
successes and challenges in accessing credit.
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Closely-Related Federal Statutes and Regulations

Federal statutes and regulations identified by 
the Bureau as closely related to Section 1071:
o Community Reinvestment Act (CRA)
o Equal Credit Opportunity Act (ECOA)/Reg B
o Federal Credit Union Act
o Federal Deposit Insurance Act
o Home Mortgage Disclosure Act (HMDA)/Reg C
o Small Business Act

Bureau is proposing to add a new subpart B to 
Regulation B to implement Section 1071’s 
requirements.
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Key Aspects of Section 1071 Proposal

CFPB is proposing to require lenders to collect and report 
data about credit applications from small businesses, 
including women-owned and minority-owned small 
businesses.  
 The proposed requirements would apply to a wide range 

of credit products, including:
o Term Loans
o Lines of Credit
o Credit Cards
o Merchant Cash Advances

Proposal would require lenders to report:
o Amount and type of small business credit applied for and 

extended;
o Demographic Information about small business applicants; and
o Key elements of the price of the credit offered.
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Definition of “Financial Institution”
In the NPRM, Bureau is proposing the following FI 
definition:
Definition of “Financial Institution”– any partnership, 

company, corporation, association (incorporated 
or unincorporated), trust, estate, cooperative 
organization or other entity that engages in any 
financial activity.
A FI would satisfy the origination threshold and be 

considered a covered FI if it originated at least 25 
credit transactions that would be “covered credit 
transactions” to “small businesses” in each of the 
two preceding calendar years.  
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“Covered Financial Institutions”

Under this definition, the data collection and 
reporting requirements would apply to a variety 
of entities that engage in small business lending, 
as long as they satisfy the origination threshold, 
including depository institutions (banks, savings 
associations and credit unions), online lenders, 
platform lenders, CDFIs, lenders involved in 
equipment and vehicle financing, commercial 
finance companies, governmental lending 
entities, and nonprofit lenders.
Bureau proposing to permit creditors that are 
“not” covered FIs to voluntarily collect and report 
data under Section 1071.
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Definition of “Covered Application”

Bureau is proposing to define a “covered 
application” as an oral or written request for an 
extension of credit that is made in accordance 
with procedures used by a creditor for the type 
of credit requested. (largely consistent with 
existing Reg B definition of application)
Bureau is proposing possible circumstances that 

would not be “covered applications” under 
Section 1071, even if they would be considered 
applications under Regulation B, including:
o Reevaluation requests, extension requests and 

renewal requests on an existing business credit 
account unless the request seeks additional credit 
amounts; or

o Inquiries/prequalification requests.
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Definition of “Covered Credit Transaction”

Bureau is proposing to define “covered credit 
transaction” as a transaction that meets the 
definition of business credit under existing 
Regulation B which is:
o Credit means the right granted by a creditor to an 

applicant to defer payment of a debt, incur debt and 
defer its payment, or purchase property or services 
and defer payment therefor.

Bureau is proposing “Covered Credit Transactions” 
to include:
 Loans;
 Lines of credit;
Credit cards;
Merchant cash advances;
Agricultural-purpose credit transactions;
 HMDA-reportable credit transactions.
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Not included in “Covered Credit Transaction” Definition

Bureau is proposing that Section 1071 rule not cover 
the following products:
o Financing arrangements wherein a business acquires 

goods or services from another business without  making 
immediate payment to the business providing the goods or 
services (i.e., trade credit) 

o Public utilities as defined in 12 CFR 1002.3(a)(1)
o Securities credit as defined in 12 CFR 1002.3(b)(1); and
o Incidental credit as defined in 12 CFR 1002.3 (c)(1), without 

regard to whether the credit is consumer credit, is 
extended by the creditor or extended to a consumer;

o Factoring
o Leases
o Consumer-designated credit used for business purposes
o Credit secured by certain investment properties
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Consumer-Designated Credit Used for Business Purposes

Bureau makes it clear in the NPRM that “consumer-
designated credit used for business purposes” is 
NOT considered business credit for purposes of 
Section 1071.  
Examples of Consumer-Designated Credit include:
o Open-end credit used for both consumer and 

business purposes unless the FI designated or 
intended for primary purpose of the account to 
be business-related;

o HELOC used to finance their small business;
o Charging business expenses on their personal 

credit cards.
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Definition of “Small Business”

Bureau is proposing to define “small business” by 
reference to the definitions of “business concern” 
and “small business concern” as set out in the Small 
Business Act and Small Business Administration (SBA) 
regulations.
 In lieu of using SBA’s size standards for defining 

“small business concern”, the Bureau’s proposed 
definition would look to whether the business had $5 
million or less in gross annual revenue for its 
preceding fiscal year.
Bureau is seeking SBA approval for this alternate 

small business size standard pursuant to the Small 
Business Act.
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Definitions of “Minority-Owned Business”/”Women-Owned 
Business”/”Principal Owner”/”Minority Individual”

 “Minority-Owned Business” – defined as a business with more 
than 50% ownership or control held by one or more minority 
individuals AND more than 50% of its net profits or losses accrue 
to one or more minority individuals.
 “Women-Owned Business” – defines as a business with more 

than 50% percent of its ownership or control is held by one or 
more women, AND more than 50% of its net profits or losses 
accrue to one or more women.
 Section 1071 Definition – Two Prong Test

oMore than 50% ownership or control; and
oMore than 50% of the net profit or losses 

 “Principal Owner” – is a natural person who directly owns 25% or 
more of the equity interests of a business.  FinCEN’s Beneficial 
ownership rule – Customer Due Diligence.
 “Minority Individual” – is a natural person who is American Indian 

or Alaska Native, Asian, Black or African American, Native 
Hawaiian, or Other Pacific Islander, and/or Hispanic or Latino.
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Proposed Mandatory Data Points

Based on the Bureau’s Proposal, the mandatory 
data points are divided into three different data 
sets:
1. Data points that financial institutions would 

generate or provide;
2. Data points that could be provided by the 

applicant or that the FI could determine by 
reviewing information provided by the applicant 
or a third party; or

3. Data points that address the demographics of 
the applicant’s principal owners or ownership 
status.
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Data Points that FIs would generate or provide
Proposal includes the following data points
 Unique identifier for each covered application or covered 

credit transaction;
 Application date;
 Application method (how it was submitted);
 Application recipient (directly or indirectly);
 Action taken;
 Action taken date.
 For denied applications only, the denial reasons.
 For applications originated or approved not accepted:

o Amount originated or approved
o Pricing information including:

― Interest rate;
― Total origination charges;
― Broker fees;
― Initial annual charges;
― Additional cost for merchant cash advances or other sales-based financing;
― Prepayment penalties.
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Data Points provided by Applicant or FI could 
determine from review of Applicant’s Information

Proposal includes the following data points:
Credit Type;
Credit Purpose;
Amount applied for;
Census tract based on address or location provided by 

applicant;
Gross annual revenue for the applicant’s preceding 

fiscal year;
 Time in Business;
NAICS code appropriate for applicant;
Number of applicant’s non-owner workers;
Applicant’s time in business; and
Number of applicant’s principal owners.
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Data Points that address the Demographics of the 
Applicant’s Principal Owners or Ownership Status

Proposal includes the following data points:
Minority-owned business status*;
Women-owned business status*;
Ethnicity, race and sex information of the 

applicant’s principal owners.
 If FI meets face-to-face (including electronic 

media w/enabled video component) with at least 
one principal owner and demographic 
information is not provided by at least one 
principal owner, lender must collect race and 
ethnicity (but not sex) of the principal owner 
based on visual observation and/or surname.

*Reported only if applicant provides specifically for 
Section 1071 purposes.
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Proposed Requirements to Report Data to CFPB/
Provisions regarding Availability and Publication of Data

 Sample Data Collection Form – Appendix E
Collect data on calendar-year basis.
 Report data to CFPB by June 1st of the following year.
 Bureau will publish a Filing Instructions Guide (FIG), Small Entity 

Guide and related materials for technical instructions 
regarding submission of data.
Availability of data will be available to the public with 

discretion by the Bureau of what data will be published due to 
privacy purposes.
Website notice requirements – sample language included in 

NPRM.
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Other Important Provisions

Permitted reuse of certain previously collected data in 
certain circumstances:
o Data collected within the same calendar year as 

the current covered application; and
o FI has no reason to believe the data is inaccurate.

Procedures for data collection recommended.
Evidence of compliance, including copies of small 

business lending application registers for at least three 
(3) years.
 Transitional provision to use either two calendar years 

immediately preceding the effective date or the 
second and third years preceding the compliance 
date to determine coverage (i.e. if compliance date is 
in 2025, FI could use either 2023 or 2024 to determine if 
it meets the origination threshold or 2022 or 2023 to 
make that determination).
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Other Important Provisions

Firewall limitation on access to certain data by 
employee(s) or officer(s) involved in making credit 
decision of the covered application. 
 Firewall provision to maintain demographic information of 

applicant principal owners, and minority-status, women-
owned status separate from the rest of the application 
and accompanying information.  If it isn’t feasible within 
the FI, you would have to provide a notice to the 
applicant.
 Proposal includes certain safe harbors for certain data

oApplication Date
oCensus Tract Information
oNAICS Code
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Comment Period/Required Compliance Timeframe

 Comment period ends – 90 days 
from October 8th, publication 
date in  the Federal Register, 
which is January 6th, 2022.
 Required compliance -18 

months after the final rule’s 
publication in the Federal 
Register.
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Possible Pain Points

Need for a commercial application – no more 
cocktail napkins!
Create a culture of compliance in the commercial 

lending department.
Certain 1071 covered applications will also be 

HMDA-reportable transactions.
Minority-owned and women-owned business 

definition somewhat confusing
Training, training and more training for commercial 

lenders.
Procedures/revise existing Regulation B/Fair 

Lending Policy.
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Possible Pain Points

Entirely separate data collection process 
from CRA data collection and reporting.
Additional data integrity task
Additional monitoring and analysis for fair 
lending purposes
Additional regulatory scrutiny – 3 or 4 key 
field error threshold based on LAR entries
Scrutiny from consumer groups – data will 
be published on the web just like HMDA 
data.
Short implementation period – 18 months
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CONTACT

Christopher K. Friedman, Attorney
Bradley, Arant, Boult, Cummings, LLP
Nashville, TN
615.252.3504
cfriedman@bradley.com
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Connie Edwards, CRCM, Shareholder
Saltmarsh, Cleaveland & Gund
Connie.Edwards@saltmarshcpa.com
615.500.5257 (cell #)
800.477.7458

Brian R. Epling, Attorney
Bradley, Arant, Boult, Cummings, LLP
Nashville, TN
615.252.2340
bepling@bradley.com
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